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Business Skills Inc. o/a Business Skills College of Technology
v. Superintendent under the Privacy Career Colleges Act, 2005

Harris Rosen

Attached is a key Interim Decision of the License Appeal Tribunal and the first on record
interpreting certain subsections of the Private Career Colleges Act, 2005 ("PCCA, 2005") which
our Harris Rosen argued and won. In this case, the Tribunal agreed with the Applicant college’s
position that neither subsection 14(3) of the PCCA, 2005 nor any provision of the PCCA, 2005
expressly prohibits a college from having more than one private career college registration per
location. The Superintendent erroneously granted two private career college registrations to the
same owners/principals at the same location, and the owners/principals took the position that
they could thereby sell the assets of two different "colleges”. Held: the Tribunal upheld the
Applicant college's position and lifted the Suspension which otherwise would have estopped the
Applicant from selling both "colleges™.

The Superintendent argued that one registration was nothing more than a "paper” or "phantom"
college that did not exist, and that it was not in the public interest to have owners/operators sell
"phantom™ or "paper" colleges for the obvious and improper purpose of expediting the otherwise
extensive wait period for Purchasers to register a new college without being able to purchasing
existing, tried and tested programs. The Superintendent further argued that the principals of the
college should not be entitled to sell the assets relating to more than one college registration from
the same location. Being able to do so would maximize value for the principals of the Applicant
since a Purchaser would pay valuable premium to expedite the wait period and eliminate the cost
otherwise associated with a new application. The government appeared to be concerned with a
floodgates issue i.e. an increased number of registrants trying to sell phantom or "paper" colleges
to artificially expedite the Superintendent's approval process: although all Applicants must apply
for a PCC license on their own steam and registrations are not "transferrable” under under s.16 of
the PCCA, 2005, the Ministry's protocol is to expedite share and asset deals to ensure the
seemless transition of students and protect the public interest.

As a practical matter, the Ministry won't grant a new Applicant more than one registration per
location. But where it does so it may be implicitly allowing the registrant to sell those assets
associated with both registrations. This decision should not therefore be taken to mean that the
Ministry will allow multiple registrations per location any time soon. But it does beg for the first
of what | suspect will be many amendments to the legislation and/or an immediate Policy
Directive by the government restricting multiple registrations under the same roof where there is
common ownership. The Vice-Chair also agreed with the college's, as opposed to the
Superintendent's interpretation of section 16 of the PCCA, 2005 holding that a college can't be
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culpable of "attempting” to transfer a license-- when the Act simply says is that the license is not
capable of being transferred.

Please click on the link to read the decision - Interim Decision of the Licence Appeal Tribunal
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MEMORANDUM

Re: Business Skills Inc. o/a Business Skills College of Technology v.
Superintendent under the Private Career Colleges Act, 2005

Enclosed herewith please find a copy of the Interim Decision of the Licence Appeal
Tribunal with respect to this matter. ‘
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Melanie Herbin, Counsel for the Respondent
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BUSINESS SKILLS INC. o/a BUSINESS SKILLS COLLEGE OF TECHNOLOGY

APPEAL FROM A DECISION OF THE SUPERINTENDENT
UNDER THE PRIVATE CAREER COLLEGES ACT, 2005,
S.0. 2005 c. 28, Sch. L

TO IMMEDIATELY SUSPEND AND TO PROPOSE THE
REVOCATION OF THE REGISTRATION OF BUSINESS
SKILLS INC. o/a BUSINESS SKILLS COLLEGE OF
TECHNOLOGY

TRIBUNAL: LAURIE SANFORD, Vice-Chair

APPEARANCES: HARRIS M. ROSEN, Counsel representing the Applicant, Business
Skills inc.

MELANIE HERBIN Counsel representing the Supenntendent
under the Private Career Colleges Act, 2005

DATES OF , .
HEARING: February 4 and 5, 2010 ’ Toronto

INTERIM DECISION AND ORDER

This is an appeal to the Licence Appeal Tribunal (the “Tribunal”) by Business Skills Inc.
o/a Businéss Skills College of Technology (“Business Skills”) from a decision by the
Superintendent of Private Career Colleges (the “Superintendent’) under the Private
Caresr Colleges Act, 2005, S.O. 20085, c. 28, Sch. L (the "Act’) to immediately suspend
the registration of Business Skills and to propose the revocation of the registration of
Business Skills. ‘

FACTS

Mr. John Williams, owner and President of Business Skills, acquired the company as a
registered Private Career College, or “PCC”", in 2006. At the same time Mr. Williams
acquired a sister company which was also registered as a PCC under the Act. At the
time the two colleges were operating at the same campus. This is against the policy of
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the Ministry of Training, Colleges and Universities (the “Ministry”), specifically against
the policy of the PCC branch of the Ministry and of the student loan branch, which shall
be referred to as “OSAP”. In an August 2006 meeting between Mr. Williams and
representatives of the PCC branch and the OSAP branch of the Ministry, Mr. Williams
was advised by OSAP that he would need to separate the two colleges and find a new
campus for one of them. In January 2007, that requirement was incorporated as a
condition for ongoing OSAP designation. At the time, Mr. Williams was planning to
begin a franchise operation of private career colleges and he hoped to use Business
Skills as his first franchisee. Accordingly, Mr. Williams began enrolling all new students
in the sister company and structured Business Skills as a prospective franchisee with a
core set of vocational programs which were approved under the Act and which were a
subset of the courses offered by the sister company. In 2007, Mr. Williams wrote to an
OSAP representative about his unsuccessful efforts to find a new campus. OSAP
renewed the OSAP designation of Business Skilis in 2007 and in 2008 despite the fact
that Business Skills continued to operate on the same campus as the sister company.

In 2008, Mr. Williams aitempied to sell both Business Skills and the sister company, but
that transaction was not completed. The Superintendent was advised of the proposed
sale and his representatives were involved in reviewing and approving the terms of the
sale agreement. Under the Act, a PCC registration is not transferable. A prospective
purchaser of a PCC must qualify as a new registrant. However, there is an expedited
process of approval for the purchaser of a PCC because there may be students
involved whose academic career would be jeopardised if a registration lapsed during
the sale and approval process. The fact that approved vocational programs aiready
exist for the PCC helps make this expedited process possible. The possibility of this
expedited process has a market value, and thus, a company with a pre-existing PCC
registration is valued more highly than a company without one even though the
purchaser of either company must meet the same standards under the Act. .

In August 2009 the PCC branch of the Ministry advised Mr. Williams that he would be
required to relocate Business Skills to a separate campus within six months of the
renewal of his registration. This was the first notice he had from the PCC branch that
the relocation requirement would be a condition of his registration. In September 2009,
Mr. Wiliams reached an agreement to sell the sister company and, again,
representatives of the Superintendent were involved in approving the terms of this
transaction, which was ultimately successfully completed.

On November 16, 2009, Business Skills entered into a sale agreement with a
prospective purchaser (the “2009 Purchaser”). This agreement was drafted by the
parties without legal advice and included in the schedule of assets being sold was the
PCC registration. This agreement was submitted to the Ministry on November 17, 2009.
The agreement contained a clause specifying that it was a condition of the sale that the
2009 Purchaser obtain all necessary approvals from all relevant regulatory bodies
before closing or the agreement would be void. Notwithstanding this clause,
representatives of the Superintendent became concermed that Mr. Williams was
attempting to sell a PCC registration, which they regarded as a contravention of the Act.





Additionally, they were increasingly concemed that Business Skills was still sharing a

campus with its sister PCC, despite the passage of almost three years since Mr.

Williams had acquired the company. Finally, they were concerned that Business Skills:
was operating as a “ghost college”, in the words of the Superintendent. That is, although

Business Skills had a valid registration and a curriculum of properly approved vocational

programs, no students were enrolled in these programs. The expression “ghost college”

may not be apt; for some of relevant time, Business Skills did have students attending

selected courses that were exempt from approval under the Act. However, from the

Superintendent's perspective, the fact that no students were enrolled in any of the

approved vocational programs was a concem. Under subsection 18(2)(d) of the Act,

the Superintendent may revoke a registration if “no students have been enrclled in any

vocational programs at the private career college for at least two successive periods of
the college’s registration under this Act.” It should be noted that Mr. Williams testified

that- he could not say for certain that no students were enrolled in the vocational

programs at Business Skills.” His testimony is that these programs were a subset of
those offered by the sister company and there were students attending these programs

without specifying which college had enrolled them. This is not compelling evidence as

the college which did enrol them would be expected to know how many students it had,

even if the students were unaware that there were two schools on the same campus.

Mr. Williams conceded that the financial records of Business Skills do not currently

show any vocational enrolments. In closing submissions, Mr. Williams advised that the

last student enrolments were phased out of the financial records of Business Skills at

the end of 2007. However, this statement was not given in evidence and in any event it

is contradicted by the Superintendent's Notice of Immediate Suspension and Proposal

to Revoke of December. 15, 2009. In that Notice, the Superintendent states that he had -
received written advice from Business Skills on December 4, 2009 that no students had

been enrolled in vocational programs with. Business Skills since December 2006. The

Tribunal prefers the evidence of the Superintendent, and the Tribunal finds that there

have been no students enrolled in vocational programs at Business Skills for its past

two successive periods of registration.

By the Notice of December 15, 2009, the Superintendent suspended the PCC
registration of Business Skills and proposed the revocation of that registration on three
grounds. First, Business Skills and its sister college had not been located on two distinct
campuses as had been required by OSAP since at least January 2007. The
Superintendent alleged in this letter that Business Skills had taken advantage of an
administrative error on the part of the Ministry to have its registration renewed despite
operating from the same campus as its sister college. However, the Superintendent did
not pursue this allegation at the hearing and the Tribunal has no evidence of it
Secondly, the Superintendent concluded that Business Skills had attempted to transfer
its registration as a PCC in contravention of section 16 of the Act. Thirdly, the
Superintendent concluded that he had grounds for revocation on the basis that
Business Skills operated for two successive periods of registration with no students
enrolled in vocational programs offered by it.
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Mr. Williams is requesting that the immediate suspension be lifted, the Proposal to
Revoke not be carried out and that a reasonable time be provided to him to complete
the pending sale of Business Skills. He testified that the 2009 Purchaser continues to
be interested in acquiring Business Skills and he proposes to attempt to complete the
~ sale. I, for any reason that is not possible, Mr. Williams proposes to open a separate
~ campus for Business Skills and operate it as a PCC with students enrolled in vocational

programs. In this eventuality, he may or may not elect to sell Business Skills in the
future. . :

DECISION

The Tribunal is grateful for the submissions and assistance received from Counsel,
which were very helpful in reaching this decision.

There is no requirement under the Act that each PCC must be located on a separate
campus. This is a matter of palicy of both the Superintendent and OSAP.- OSAP was
apparently content to renew Business Skill's registration despite this policy and the
Superintendent’s representatives proposed to give Business Skills six months from the
renewal of its registration for the 2009/2010 year to find a new campus. That proposal
was interrupted by ‘Mr. Williams’' agreement to sell the college, but the Tribunal
concludes that the failure of Business Skills to re-locate to a new campus is not, in and
of itself, grounds for revocation. The failure is not 2 breach of the Act and was, in any
event, acquiesced in by OSAP and by the Superintendent at least until August 2009.
Even then, the Superintendent was proposing that some reasonable period of time be
allotted to Business Skills to bring itself into compliance with this policy.

The suggestion that Mr. Williams attempted to sell the PCC registration of Business
Skills in contravention of the Act is also not a ground for revacation for several reasons.
Section 16 of the Act reads “A registration is not transferable to another person.” This
ought to be read as meaning that it is not possible to effect such a transfer rather than
as a prohibition against attempting it. One effect of section 16 is that an attempt to sell
a PCC registration might be a fraudulent transaction in certain circumstances, but these
circumstances do not exist here. It is clear in the body of the sale agreement that the
parties contemplated obtaining the necessary regulatory approvals as a condition of the
sale. It is also important to note that Mr. Williams submitted the agreement of sale that
purported to sell the PCC registration to the Ministry within 24 hours of its execution,
strong evidence that he was attempting to comply with the Act, not to flaunt it.

The fact that Business Skills has not had students enrolled in its vocational programs for
two successive registration periods is problematic. The Superintendent expressed a
concern that vocational programs not being offered might become “stale” to the
detriment of future students. In this case, this Is not an immediate issue as the
vocational programs offered at Business Skills were being offered at the sister college
throughout the relevant time and there is no evidence before the Tribunal that they are
outdated. However, there are legitimate policy reasons why institutions registered as





PCCs should have active enroiments. They are registered for the purpose of offering
approved vocational programs and if they are not doing so, not only are they not
fulfilling their mandate but there is a possvbnlrty that they may be used to circumvent the
requirements of the Act. Thus, there is a clear public interest In ensuring that registered
PCCs remain active. However, there Is also a legitimate private interest in this case.
Mr. Williams has-invested time and money in the establishment and maintenance of
Business Skills. If he complies with the Act, he ought to be allowed to recoup some part
of that investment, either by selling Business Skills or by operating it.

In the circumstances of this case, it seems appropriate that Mr. Williams be given a pre-
determined period of time in which to bring Business Skills into compliance with the Act.
Mr. Williams may either sell Business Skills to the 2009 Purchaser or begin to operate it
as an active PCC by enrolling students in approved vocational programs at a campus
that is distinct from that of any other PCC. Under the Act, the Superintendent may
impose conditions on registration and it is a legitimate condition of registration that
Business Skills -locate to a distinct campus. This condition has been adequately
communicated to Business Skills and Mr. Williams. The sale of the company will bring
Business Skills into compliance with the Act if the application of the 2009 Purchaser to
register Business Skills as a PCC is approved by the Superintendent. If the sale is not
completed and if Mr. Williams has students enrolled in approved vocational programs at
a distinct campus within some reasonable time then, provided he is otherwise in
compliance with the Act, this too is acceptable. Mr. Williams also has the option to
voluntarily withdraw the PCC registration, after which he may- either operate Business
Skills or sell it as some business other than a PCC. '

The Tribunal sought submissions from the parties about the length of time that ought to
be granted to Mr. Williams to either sell Business Skills or operate it in compliance with
the Act. The Superintendent submitted that 120 days, or a little over 4 calendar months,
would be adequate time. The Superintendent included in this time the approval process
that would be required for the 2009 Purchaser to re-register Business Skills under the
new ownership and the time that would be required if Mr. Williams wishes to enrol
students at.a new campus location. Mr. Williams sought from four to six months to
either sell or operate the business and he requested that he be given an opportunity to
complete a sale to any purchaser within this time. . Mr. Willlams must understand that
what is required of him by the Order of this Tribunali is a result, not merely an effort. itis

time that Mr. Williams either complete the sale of Business Skills or activate it in
accordance with the Act.

Considering all of the submissions of the parties, It is appropriate that Mr. Wiillams be
given until August 20, 2010 to do one of three things. First, he may sell Business Skills
to the 2009 Purchaser. The Purchase Agreement must be approved by the
Superintendent and Business Skills must be re-registered under the ownership of the
2009 Purchaser. Second, he may begin to operate Business Skills as an active PCC in
accordance with the Act, with students enrolled in approved vocational programs and
subject to the condition that it be located at a campus separate from that of any other
PCC. Third, he may voluntarily withdraw the PCC registration of Business Skills, which





would free him to either operate or sell the company as something other than a PCC.
Obviously, if the sale to the 2009 Purchaser is not completed, Mr. Williams is free to
pursue the sale of Business Skills to another party but that will not be a consideration in
determining whether Business Skills is in compliance with the Act by August 20, 2010.

In making this Order, the Tribunal confidently expects the Superintendent to proceed
expeditiously in considering the application of the 2009 Purchaser for the continued
registration of Business Skills and in any approvals required for a new campus location.
It will be necessary to lift the suspension of Business Skills so it may pursue its options.

ORDER

Acting under Section 19 of the Act, the Tribunal makes following order.

1.

The Immediate Suspension Order of the Superintendent is lifted, effectlve on the
date this Order is released. :

This hearing shall resume, on August 31, 2010, for the purpose of determining
whether Business Skills has brought itself into compliance with the Act by doing

one of the following on or before August 20, 2010

a. Obtaining a new registration as a Private Career College under the
ownership of the 2009 Purchaser;

b. EnrOIIing students in approved vocational programs at a distinct campus
and otherwise complying with the Act under the ownership of Mr. Williams;
or '

c. Withdrawing its registration.

If either of the parties cannot attend on August 31,.2010, then that party must
request an adjournment in accordance with the Tnbunal’s Rules of Practice. .

In determining whether Business Skills has brought itself into compliance with the
Act in one of the ways specified in this Order, the Tribunal will consider any
evidence the parties wish to introduce to determine this issue, provided the
parties have disclosed any documentary evidence on which they wish to rely at
least 10 days before the hearing resumes.

If the parties settle the issues between them before August 20, 2010, then
Business Skills will notify the Tribunal and the Superintendent that a settlement
has been reached and that the resumption of the hearing is not required.





6. At the request of the Applicant, Exhibits 4 and 5 in this proceeding have been
marked Confidential and access to them is restricted to the parties and the
Tribunal. These exhibits will be returned to the Applicant when the hearing is
concluded and the appeal period from the decision has expired.

LICENCE APPEAL TRIBUNAL

. A'L/‘/Z/

. At s A N ’ ~
/Laurie Sanford, Vice-Chair

Released: February 17, 2010

The hearing was recorded. Transcripts can be made available at your
expense. The period to appeal a decision to the Superior Court of Justice
or Divisional Court (hitp://www.ontariocourts.on.ca/) is 30 calendar days
from the date of release of the decision. Please arrange to pick up your
Exhibits within 30 days after that period has passed. The Tribunal requires
seven days notice prior to releasing Exhibits.

This decision, which is being released to the parties in this ‘proceeding,
may also be posted on the Licence Appeal Tribunal's website
hitp://www lat.gov.on.ca in approximately three weeks. The decision may
also be available on Quicklaw at a later date. ‘ : :





